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IN THE

United States CiRCun Court

Of Appeals

FOR THE NINTH CIRCUIT

TACOMA RAILWAY & POWER
COMPANY, a corporation,

Plaintiff in Error,

Nc.
vs.

GRANVILLE TURNER,

Defendant in Error.

UPON WRIT OF ERROR TO THE UNITED STATES
CIRCUIT COURT, FOR THE WESTERN

DISTRICT OF WASHINGTON,
WESTERN DIVISION.

BRIEF OF THE PLAINTIFF IN ERROR

STATEMENT OF THE CASE.

This suit was commenced in the Superior Court of

Pierce County, Washington, and transferred to the

Circuit Court of the United States for the Western



District of Washington because of diversity of citizen-

ship, and the record was filed in the latter court on March

25th, 1910.

The complaint alleges in substance that on Decem-

ber 4th, 1900, the plaintiff was a passenger on one of

defendant's cars, and that upon alighting therefrom,

while it was stopped at a street crossing, he slipped upon

one of the steps of the car because of the accumulation

of snow and ice upon the steps, and in falling to the

street was injured. The defendant in its answer denied

all allegations of negligence on its part and affirmatively

alleged contributory negligence on the part of the plain-

tiff, in failing to take proper and reasonable care to pro-

vide for his own personal safety in alighting.

The case was tried April 22nd, 1910, and resulted in

a verdict and judgment in favor of plaintiff in the sum of

$5,000, and defendant's motion for a new trial having

been overruled, this Writ of Error is prosecuted.

(R. 3-7.)

Plaintiff testified in substance that on the day of the

accident he had been working at South Tacoma, and at

about 3:30 o'clock P. M. he board one of defendant's

cars, entering by way of the front door. He testified

:

^*I do not remember anything about the condition of

the front steps of the car; I think they were all right,

or else I would have noticed— if there had been ice on

I would have noticed. I do not know whether there was
anything to protect the front steps different from the

protection in the rear." (R. 21.)

On alighting from the car he testified that he took hold



of the handholds with each hand and his feet struck

the ice on the top step and he slipped and fell.

^^Q. You did not notice the steps at all when you
fell or before you fell

;
you paid no attention to them?

A. Well, I knew the steps were there.

Q. As to the condition of the snow and ice upon
them?

A. I did not particularly examine them. When I

get off a car I usually get off as quickly as I can.

Q. You paid no attention to the steps?

A. Nothing more than I knew the steps were there.

Q. Now, if the steps had been covered with snow
and ice, is it not probable that you would have seen it?

If it was two inches along the edges?

A. Well, if I had seen it I would have had to get off.

I did not notice it, but if I had, the ice would have been
there and I do not know whether T could get off except
over those steps.

T got off in my usual manner. I took hold of each
&jde and when I got on the first step I released my right
hand and swung to get to the ground. In taking hold I
slipped down with such force that I bruised my fingers.
The steps are five feet wide and there was snow and ice
along the entire steps and they were glossy like ice. I
noticed this when I got on the car after being injured,
and when I was getting off again after being injured, as
T put my knee on the steps. There was not a bit of fresh
snow there when I placed my knee on it; the snow had
been changed to ice by the tramping of passengers and
was freezing I presume.

In getting off the car I did not know there was ice
on the steps before I slipped. I did not see the steps
until after I got off, I never saw the steps until I was
out." (R., 22-23-24-25.)



J. B. Lomasney, an observer in the United States

Weather Bureau, at Tacoma, Washington, testified that

snow fell on December 1st and 2nd, 1909, and that on

December 4th there was about five inches of snow on the

ground, and was general throughout the entire city of

Tacoma.

Plaintiff produced no other witnesses than himself

as to the condition of the steps at the time of the ac-

cident.

Mr. Orville Spooner, the conductor in charge of the

car, who had been employed by the defendant for nearly

seventeen years, testified substantially as follows:

^^On December 4th, 1909, I was employed as conduc-

tor by the defendant. I started to work about 5 :00 A. M.,

on car No. 139. We got the car at the head of the Bay,
as we call it, at the car barn. Before starting out on the

run we swept the steps off. I do not think there was
much snow accumulated on the steps at the time we
started out. The steps were practically free from snow.

The accident happened about 3 :00 or 4 :00 P. M. I had
been out about ten hours. The car had been in constant

use from 5:00 o'clock A. M. of that day. It had snowed
a couple of days before the accident, but I do not think

there was any snow fell on that day. It was about freez-

ing. There was snow all over, except right on the pave-

ment of Pacific Avenue—both in South Tacoma and else-

where. The snow was so that it would track. People

got in from where there tvas soft snoiv and tracked it

up more or less all the time. I swept the steps as often

as I could; when a few passengers got on I tvoiiM sweep

off the snow that they tracked in as best I could. If I

had time I would swept off ivhenever a feiv passengers

got on. I had a hroom, large one, just inside the door of
the car, about twice as heavy as a house broom. They
furnished it to us to sweep out the cars—during the after-



noon I swept off the car. I do not remember exactly

how soon before the accident to Mr. Turner it was, prob-

ably going on that trip, which took an hour and ten

minutes each way. It was probably less than one hour

before the accident, and I may have swept it off that

trip from South Tacoma. There were probably twenty-

five or thirty passengers on the car, and I had hauled

that day in the neighborhood of probably five or six hun-

dred passengers. When I got to 24th street the plaintiff

came out with other passengers, getting off the car;

as he steeped on the step he slipped and went down. I

do not remember positively just how he struck. If I

had any conversation with him, I told him I tried to keep

the snow off—that I had been sweeping it off as best I

could. I did not think there was any, or very little, if

any, snow on the steps, or ice, at the time Mr. Turner

fell. There might have been some, but not enough to

notice it.'' (R. 38 to 40.)

The car was taken from under cover free from snow

;

and during the day Spooner cleared the steps of the

snow that was tracked in by the numerous passengers by

means of a large broom and a switch hook. ^^When the

loose snow tracked in it would form ice which would pack

down where it was carried. On this particular morning,

I feel satisfied there was no snow on the steps at the time

I took out the car. " ( R. 40-43.

)

Mr. H. L. McMillan, a witness called by defendant,

testified that he was a passenger on the car at the time

of the accident. He got on and off the car carrying sev-

eral packages in his hands, and said, "I did not notice

any snow or ice on the steps. I passed right up without

noticing their condition. When I got off the car at 13th

Street I went off with my packages." This is the sub-

stance of the evidence relative to the cause and happen-

ing of the accident. The testimony bearing on the nature
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and character of the injuries received will be reviewed

under Assignment of Error No. 2.

ASSIGNMENT OF EERORS.

Comes now the defendant, Tacoma Railwaj^ & Power

Company, a corporation, and files the following Assign-

ment of Errors, upon which it will rely upon its prose-

cution of its Writ of Error in the above entitled cause,

in the United States Circuit Court of Appeals for the

Ninth Circuit, for relief from the judgment rendered in

said cause.

I.

The court erred in refusing to give defendant's re-

quested instruction No. 1, as follows

:

''I instruct you that the fact that there was snow
and ice on the step of the car from which plaintiff was
alighting at the time of his injury constitutes no evidence

of the negligence of the defendant. It is shown by the

evidence that there was snow on the ground at the time

of the accident. You will call to your aid your experi-

ence at a time like that, and if you find that the accumula-

tion of snow and ice on the step could not have been

prevented by ordinary care it will be your duty to find

for the defendant,''

For the reason that the said instruction correctly states

the law applicable to the facts in the case, and by refusing

to give said instruction in the form requested, or in other

instructions embodying the same rules of law, the jury

were deprived of proper guidance in the case and the

rights of defendant were prejudiced by reason of the

refusal of the Court to give said instruction.



II.

The Court erred in overruling defendant's petition

for a new trial on the following grounds, therein set forth

:

''(a) Excessive damages, appearing to have been

given under the influence of passion or prejudice.

(b) Error in law occurring at the trial of the court

in that the court refused to give defendant's requested

Instruction No. I, as set forth in the above Aassignment

of Error No. I.

Wherefore, defendant, plaintiff in error, prays that

the judgment of the Honorable Circuit Court of the

United States for the Western District of Washington,

Western Division, rendered in the above entitled cause,

be reversed, and that such direction be given that full

force and efficiency may " enure to defendant by reason

of defendant's defense to said cause.

JOHN A. SHACKLEFORD,
F. D. OAKLEY,

Attorneys for Defendant."

ASSIGNMENT NO. I.

The defendant requested the Court to instruct the

jury as follows:

''I instruct you that the fact that there was snow
and ice on the step of the car from which plaintiff was
alighting at the time of his injury constitutes no evidence

of the negligence of the defendant. It is shown by the

evidence that there was snow on the ground at the time

of this accident. You will call to your aid your experi-

ence at a time like that, and, if you find that the accumula-

tion of snow and ice on the step could not have been
prevented by ordinary care, it will be your duty to find

for the defendant. '

'

The conductor in charge of the car testified positively
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that the car was taken out from under cover on the morn-

ing of the accident, and that he swept off the steps at

the car barns, and that no snoAv or ice was upon the steps

when it went out on the run.

During the progress of the day snow was tracked in

upon the steps hy the five hundred or more passengers

who boarded the car, and the conductor swept the steps

with a big broom and knocked off the snow and ice with

a switch hook. Plaintiif himself testified that he saw

no snow or ice on the steps, when he boarded the car;

the car then ran about four miles, constantly taking on

and letting otf passengers throughout the snow covered

city. These facts are uncontradicted.

With these facts undisputed, it was the duty of the

trial judge to give the above instruction, and his failure

to do so constitutes reversible error.

The Supreme Court of the State of Washington has

recently laid down this rule, upon which defendant based

the said requested instruction, in the case of Caywood

vs. Seattle Electric Company, 59 Wash. 566, 110 Pac.

420, in the following language:

^

' The appellant himself testified that when he boarded
the car in the down-town district he saw no snow or ice

either on the steps of the car or in entrance way, and
thinks there was none. Such snow and ice as had ac-

cumulated in these places, therefore, must have accumu-
lated during the passage of the car from the place where
the appellant boarded it to the place where he fell there-

from, and, as but a trace of snow fell during that trip,

the ice and snow must have been brought in by the feet

of the passengers who boarded the car between those

points. But the fact that some snotv and ice may have
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accumulated by this means is not evidence of negligence on

the part of the companij. It is not practicable to prevent

such a condition when there is snow falling or there is

snow upon the ground. As was said in the case of Riley

V. Rhode Island Co., 29 R. I. 143, 69 Atl. 338, 15 L. R. A.

(N.S.) 523:

^In the case at bar we think it would be unreason-

able to hold that it was the duty of the defendant cor-

poration to prevent the step from becoming slippery

by the ingress of passengers during the passage of the

car along its route. In a climate such as ours the effec-

tual performance of such a duty would at times cause

serious inconvenience to the traveling public, and during

the continuance of a storm would be impossible. The
})revalence of stormy weather and a freezing temperature
imposes upon a passenger an extra degree of care, which
he cannot expect the carrier to save him from. He must
bear his share of the burden of ^'the inconstant year''.'

There was, therefore, no evidence in the record jus-

tifying a recovery on these branches of the case con-

sidered as independent grounds of negligence, and hence

there was no error on the part of the court in taking

them from the jury, even were it conclusive that the

instruction complained of had that effect."

This rule is well stated in Riley v Rhode Island Co.

[supra), cited with approval by the Supreme Court of

the State of Washington in Caywood vs. Seattle Electric

Company
(
y^upra

)

.

It appeared in evidence that before starting upon

the trip on which the accident occurred the conductor

had removed from the step such snow and ice as had

accumulated there, but that, after starting from the ter-

minus of the route, ice or snow had been deposited on

the step by the feet of incoming passengers, and so re-
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mained in considerable mass when the plaintiff placed

his foot upon it in alighting. He testifies that before

stepping down he saw the snow and ice there, but used

due care in descending.

Upon these facts the Superior Court held that no

negligence on the part of the defendant had been shown,

and directed a verdict for the defendant.

To this direction the plaintiff excepted, and the case

is before us upon the Bill of Exceptions based thereon,

We think the verdict was rightly directed. The legal

principles affecting the responsibility of a railroad com-

pany with respect to the removal of snow and ice from

the platform and steps of its cars are well stated in

Fainter v. Penn. Co., Ill N. Y., 488, 493, 495, 18 N. E.

859, 2 L. R. A. 252, where it is said by Ruger, C. J

:

'

' The immediate and continuous removal of all snow
and ice from such trains, or the covering of them with

sand or ashes in such manner that no slippery places

shall be at any time exposed, would be quite impracticable

and beyond the duty which a railroad owes to its passen-

gers. The presence of snow or ice upon exposed places

on moving cars is an accident of the hour, and no or-

dinary diligence could, during the prevalence of a storm,

wholly remove its effects from the places exposed to its

action, so as to prevent accidents to heedless and inatten-

tive travelers. A passenger on a railroad train has no
right to assume that the effects of a continuous storm
of snow, sleet, rain, or hail will be immediately and effec-

tually removed from the exposed platform of the car

while making its passage between stations, or the ter-

mini of its route, and it would be an obligation beyond
a reasonable expectation of performance to require a

railroad corporation to do so. * * * It is safe to

say that such corporations should not be held responsible
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for the dangers produced by the elements until they

have assumed a dangerous form, and they have had a

reasonable opportunity to remove their effect.
''

This case is approved in Kelly v. Manhattan R. Co.,

112 N. Y. 443, 20 N. E. 383, 3 L. R. A. 74.

In Fearn v. West Jersey Ferry Co., 143 Pa. St. 122,

128, 22 Atl. 708, 13 L. R. A. 366, the court says:

"It is well known that rain or snow, falling upon the

sidewalks of a town or city, the steps and platform of

railway cars, and the decks of ferryboats, will render

them slippery and consequently more difficult to walk
upon. But it is not practicable to absolutely prevent this

condition while the rain or snow is falling, and the mere
existence of it during the storm ivhich causes it raises

no presumption of negligence on the part of the nMinicipal-

ity, the railway, or ferry company.''

To the same effect are Pittsburgh etc. R. Co. v. Ald-

ridge, 27 Ind. App. 498, 61 N. E. 741; Rusk v. Manhattan
R. Co., 46 App. Div. 100, 61 N. Y. S. 384.''

"Persons who suppose they are freed from the exer-

cise of reasonable care and prudence in passing over

places exposed to ice and snow in such a climate as ours
upon the assumption that a duty belongs to some other

person to keep such place under all circumstances ab-

solutely free therefrom, greatly mistake the legal obliga-

tions resting upon the parties respectively interested."

"The defendant was not bound to keep the platform
in such a condition that it would have been impossible for

any passengers to slip, but in such a condition that a
person using ordinary care, which people use when not
apprised of danger, would not slip."

This rule is too firmly established by the overwhelming

weight of authority to require extended argument, and

we refer your Honors to some of the decisions of the

Courts sustaining and explaining the reason of the rule:
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Cayivood vs. Seattle Electric Co., 59 Wash. 566.

Riley vs. Rhode Island Co., 69 Atl. 338.

Palmer vs. Pennsylvania Co., Ill N. Y. 488, 18

N. E. 859.

Pittsburg etc. R. Co. vs. Aldridge, 27 Ind. App.

498, 61 N. E. 741.

Rivsk vs. Manhattan R. Co., 61 N. Y. S. 384.

Kelly vs. Manhattan R. Co., 112 N. Y. 443; 20

N. E. 383.

Fearn vs. West Jersey Ferry Co., 143 Pa. 122

;

22 Atl. 708.

Richmond etc. Co. vs. West, 40 S. E. 643.

Ayers vs. Hammondspoft, 130 N. Y. 665 ; 29 N.

E. 265.

O'Keefe vs. Mayor, etc., 51 N. Y. Supp. 710.

Although at least ^ve inches of snow was upon the

ground at the time of the accident, and common ordinary

sense would suggest to a passenger on a street car that

snow might have accumulated on the steps during its

passage, still plaintiff did not look to inform himself

as to whether or not snow or ice was upon the step at

the time he attempted to get otf the car. He testified:

*^In getting off the car I did not know there was ice

on the steps before I slipped. I did not see the steps

until after I got off. I never saw the steps until 1

was ouf (E. 25.)

'^Q. You did not notice the steps at all when you
fell or before you fell

;
you paid no attention to themf

A. Well, I knew the steps were there.

Q. As to the condition of the snow and ice upon
them!



15

A. I did not particularly examine them. When I

get off a car I usually get off as quickly as I can.

Q. You paid no attention to the steps?

A. Nothing more than 1 knew the steps were there.

Q. Now, if the steps had been covered with snow
and ice, is it not probable that you would have seen it!

If it was two inches along the edges?

A. Well, if I had seen it I would have had to get off. I

did not notice it, but if I had, the ice would have been

there and I do not know whether I could get off except

over those steps." (R. 23.)

While the instruction may be said to be a direction

to the jury to find for the defendant, yet under the evi-

dence we submit that it should have been given.

The evidence fails to disclose any negligence on the

part of the defendant with reference to snow having

accumulated on the steps of the car, it having made every

reasonable effort to keep the steps free from snow. The

conduct of the plaintiff in alighting from the car without

ascertaining whether or not there was any accumulation

of snow and ice on the steps, and govern his actions ac-

cordingly, shows contributory negligence on his part and

should bar a recovery in this action.

The refusal of the court to give the above instruction

is reversible error.

ASSIGNMENT NO. II.

The court erred in overruling defendant's motion

for a new trial, and particularly on the following ground

set forth therein

:
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(a) Excessive damages appearing to have been given

under the influence of passion or prejudice.

A verdict of $5,000.00' is so absolutely disproportionate

to the injuries shown to have been sustained by plaintiff

as to warrant the belief that the jury must have been

influenced by prejudice and passion.

Plaintiff was over 60 years of age at the time of the

accident, and had been injured twice before in such a

manner as to permanently cripple and disable him. Near-

ly twenty years ago he was injured by a broncho falling

on him, dislocating his left hip, and causing his leg from

the knee down to atrophy so that it was only about one-

half its natural size, and the ankle was also injured so

that he has walked with a limp ever since. (R. 23.) The

injury was an unusually severe one, which disabled him

for eight or nine months, and ever afterwards when he

walked 'Mie raised one foot rather high and threw it out.

The muscles of the left leg are in very bad shape, one

leg being just half the size of the other below the knee. '

'

(R. 54-55.) ^^The dislocation of the hip, which laid him

up eight or nine months after the accident, indicates that

it was an unusually severe injury; that it was not an

ordinary dislocation, but was complicated with other

injuries. The fact that he was laid up so long with this

wasting of the leg, followed right away afterwards, and

his lameness, dated from that time. If it had been a simple

dislocation he would have been around much earlier. He

had what is called a foot drop. It is hard to raise the

toes, so that when he walks he raises his foot up and

sort of throws it out. This is not an uncommon con-
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dition following nerve injuries of severe forms of par-

alysis. This injury to the hip was followed by a wasting

away of his leg, which is very extreme, ever since that

accident, and that is the sciatic nerve injury, and the

pain that he complains of in this joint would be such

as would reasonably follow such a condition." (R. 57.)

Three or four years ago he was injured by a scaffold

falling with three other men, which laid him up for some

time. (R. 19.)

He was examined on several occasions by various

physicians ; he complained of no other injuries but those

to the back. The only symptoms discoverable were those

of old age, indicated by hardening of the arteries and

heart and kidney changes. He was able to bend over to

the tloor without the aid of anything, he undressed and

dressed himself, he took otf his shoes and stockings with-

out any assistance and put them on again. He showed

no objective symptoms of injury, and his only symptoms

were subjective. (R., 43 to 47 ; 50 to 52 ; 52 to 59.)

Although he testified that he was unable to bend over

without the aid of a cane, defendant introduced two wit-

nesses who saw him at his home emptying ashes, stepping

over telephone poles, and picking newspapers up without

any assistance whatever. (R. 47 to 50.) Dr. Keller saw

him walking rapidly across the street, attempting to

get out of the way of the Doctor's automobile, and in

doing so was not using a cane, a feat impossible to be

performed by a person if injured as plaintiff says he

was. (R. 59.) For twenty years, plaintiff said, he was

attempting to conceal the limp in his left leg (R. 23),
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after the accident complained of he let it be apparent,

in full sway to everyone.

That the injuries sustained by plaintiff in falling

were not severe is clearly apparent from his own state-

ments, as follows

:

^^The first morning after the accident I laid in bed

for an hour or two after breakfast. After that time I

would get up for breakfast. I used two canes for a week
or ten days after that. After that I used one cane.'^

(R. 20.) At no time was he compelled to use a crutch,

and was able to walk about with little or no apparent

difficulty. On the witness stand he said: ^'Sitting here

I feel as if I could jump right over the chair.'' (R. 23.)

We submit to the court that an examination of the

medical testimony introduced will satisfy the court that

the amount awarded plaintiff, in view of his age and

the character of his injuries, is so excessive as to require

reduction in order to do anything like justice to plain-

tiff in error.

We therefore submit that the judgment of the lower

court should be reversed, but, in the event that a new

trial be not granted, we request the court to reduce the

judgment to some reasonable amount.

Respectfully submitted,

JOHN A. SHACKLEFORD,

F. D. OAKLEY,

Attorneys for Plaintiff in Error.

Address : No. 406 Perkins Building, Tacoma, Washington.


